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Sec. 20. EFFECTIVE DATE. 
Section § i_s effective th_e Q! following final enactment. 
Presented to the governor May 26, 1989 
Signed by the governor May 26, 1989, 6:20 p.m. 

CHAPTER 352-—H.F.No. 1443 
An act relating to government operations; regulating purchasing from small businesses; 

appropriating money; amending Minnesota Statutes 1988, sections 1619.189; 16B.19; 16B.20, 
subdivision 2,‘ 1613.21; I6B.22; 1 16.1.68, subdivision 1; 136.27; 136.72; 137.31, subdivisions 4, 
6, and by adding a subdivision: 161.321, subdivisions 2, 3, and 6; 161.3211; 241.27, subdivi- 
sion 2; 4 71. 345, subdivision 8; 473.142; 645.445, subdivision 5; proposing coding in Minneso- 
ta Statutes, chapter 161?; repealing Minnesota Statutes 1988, sections 137.31, subdivision 3; 
4 73. 406; and Laws 1984, chapter 654, article 2, section 49. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA: 
Section 1. SMALL BUSINESS PROCUREMENTS COMMISSION. 
Subdivision _1_: CREATION. A small business procurements commission i_s 

created rp study Qt; small business procurement programs r1_1_ Minnesota Stat- 
utes, sections 16B.l89; 16B.l9, subdivisici 2, 4, 5, :_1_1_1_d 6; 16B.21, subdivision 
_2_; 16B.22; 116J.68, subdivisionl; 136.27; 136.72; 137.31, subdivision; 161.321, 
subdivisions 2, 3, $1 6; 241.27, subdivision _2_‘, 471.345, subdivision §_; 473.142; 
473.406, subdivisions _1_, 2, 4, 5, $1 6', gig 645.445, subdivision Q order t_o 
propose amendments rg @ conform gig programs t_o recent United States 
Supreme Court decisions. llrg commission & §tpp_s_ t_g gr 

(_1_) assure that minority and women’s businesses and organizations know o_f 
i_t§ existence and purpose; 

(_2_) determine tl1_e existence and extent o_f discrimination Q Minnesota busi- 
ness, trade, and industry; 

‘Q1 recommend app’ ropriate statutory gr regulatory changes; and 

L4) recommend programs targeted rp small businesses i_1r need pf assistance. 

Subd. A MEMBERSHIP. Lite commission shall consist o_f _1_1_ members: 
t_l_1_rge members, E o_f which sfl Q o_f E minority caucus pf pig house o_f 
representatives appointed py rpp speaker, three members, E o_f which L11 Q 
o_f E minority caucus 9_frfi senate appointed py _th_e committee Q committees; ‘mi members appointed‘ py flip governor; £1 tw_o members rrpp ’th_e socially g economically disadvantaged community appointed py rhp commissioner pf 
administration. ;l"_l_1_c_2 attorney general g 3113 attorney general’s designee _s_l_1_a_._11 
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nate particular procurements shall not be deemed to prohibit or discourage 
small businesses from seeking the procurement award through the normal solici- 
tation and bidding processes. 

Subd. _1_a_; SMALL BUSINESS. Egg purposes 9_f sections 16B.189 tp 16B.22, 
“small business” means Q small business, gs defined Q section 645.445, with it_s 
principal place o_f business Q Minnesota. 

Subd. 2. CONSULTANT, PROFESSIONAL AND TECHNICAL PRO- 
CUREMENTS. Every state agency shall for each fiscal year designate for award- 
ing to small businesses with their principal plaee of business in Minnesota at 
least 25 percent of the value of anticipated procurements of that agency for 
consultant services or professional and technical services. The set-aside under 
this subdivision is in addition to that provided by subdivision 1, but shall 
otherwise comply with section l6B.l7. At least six percent of all these procure- 
menmfereensukantsefiéeesorproiessienelorteehnieelsefiéeessheflbeset 

advantaged persons: 

Subd. 3. NEGOTIATED PRICE OR BID CONTRACT. The commission- 
er may elect to use either a negotiated price or bid contract procedure as may be 
appropriate in the awarding of a procurement contract under the set-aside or 
preference program established in sections l6B.l9 to 16B.22. The amount of an 
award may not exceed by more than live percent the commissioner’s estimated 
price for the goods or services, if they were to be purchased on the open market 
and not under this set—aside program. Surety bonds guaranteed by the federal 
Small Business Administration and second party bonds are acceptable security 
for a construction award under this section. “Second party bond” means a bond 
which t_h:_1_t_ designates as principal, guarantor, or both, a person or persons in 
addition to the person to whom the contract is proposed for award. 

Subd. 4. DETERMINATION OF ABILITY TO PERFORM. Before mak- 
ing an award under the set—aside or preference programs established Q subdivi- E Q for economically disadvantaged small businesses owned and operated by 
socially or eeonomieally disadvantaged persons, the commissioner shall evaluate 
whether the small business scheduled to receive the award is able to perform the 
contract. This determination shall include consideration of production and 
financial capacity and technical‘ competence. 

Subd. 5. CERTAIN SMALL BUSINESS PREFERENCES AN-B SET- 
AS}DES.AHeastninepereentefthe¥alueofeHpmeurementsshaHbeawarded; 
ifpemibIe;ferawwdtobusinessesowméandoper&tedbysoeiallyoreeonemi- 

persensesdefineelinseetion' 645-445.
' 

plaeeofbusinessinlt/Linneseta: 
proeurementsinamannerehatwflleneoamgepmportionaléistributionofsee 

gmgraphiefldistribofienofsevasideawardsgtheeommissionermaydesigmwa 
eefiionofthesetmsideforsmallbusiaemesownedandooeratedbysoeiallyor 
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disadyanteged persons for award te bidders from a speei-fled eon- 

s-nd shall report annually te the governmental eperet-ieas eemmittees ef the 

¥ereaebagealefninepereene+heeemmissienermustsetasideatleast%hree 
pereentefabpreeuremeatsferbiddingenlybysmahbusinessesewnedand 
operated by seei-ally er eeenemieal-ly disadvantaged persons; may Il_1_e ggnlis 
sioner gall award a five percent preference in the amount bid on seleeted a_ll 
state procurements to economically disadvantaged small businesses ewned and 
operated by seeially er eeenernieelly disadyaritaged persons; er may utilize any 

Qf economically disadvantaged small businesses i_n state procurement. I-n the 
event small businesses owned and eperated by seei-ally er eeeneaa-ieally disad- 
yantagedpersemareunableteperfermatleastninepereenteftheyalueefefl 
procurements; the eernmissiener shall award the remainder to other small busi- 
nesses: At least 59 7_5 percent of the value of the procurements awarded to 
economically disadvantaggl small businesses owned and eperated by seeially er 

disadvantaged persens shall actually be performed by the 
business to which the award is. made or another economically ‘disadvantaged 
small business ewned and eperated by a seeially er eeeneni-ies-1-ly disadvantaged 
perseaerpersens: 
efanyeemmedityelawfersekasideerprefereneeawardsmbusinessesewaed 
and eperated by seeially er eeeriem-ieally disadyariteged persons: A Q; egg 
ically disadvantaged small business ewned and eperated by or eeenemi- 
eally disadya-ntaged persons that has been awarded more than three—tenths of 
one percent of the value of the total anticipated procurements for a fiscal year 
under this subdivision is disqualified from receiving further set-aside or prefer- 
ence advantages for that fiscal year. 

Subd. 6. CONTRACTS IN EXCESS OF $200,000; £3; 
CONTRACTS. The commissioner‘, as a condition of awarding state procure- 
ments for construction contracts or approving contracts for consultant, professional, 
or technical services pursuant to under section 16B.l7 in excess of $200,000, 
shsflrequireshatatleasttenpereenteftheeenfiaetawardteapémeeenfiaaer 
besubeontraemdteabusinessewnedandeperatedbyaseéallyereeemmieally 
disadyantagedpersenerpersenserthatatleasttenpereenteftheeentrset 
award be expended in purehasing raster-ials er supplies frees said person 
erpersc-ms: I-frhereisneseeiallyereeenemieallydisadvantegedpersener 
pefiemerethersmaflbusinessesabletepeidbrmthesubeentraeterteprewéde 
thesupphesermaterialsgtheeenstmefienemstmetereentraetfereensubane 
prefessieaaherteebnieelsendeesmaybemmrdednetwirhsmndingthetenpee 

sueheentfaetsawardedertebeawa-rdedbyt-hesan=:eegeney= Anysubeentraeb 
ingerpembasingefsupphesandmatefialspursuanttetbissubdhdsienmaynet 

siens—l—,2;and§: I-ntheeyentsmallbusiaessesewnedandeperetedbyseeially 
andeeenemieallydisadyantagedpemeasareunabletepeiébrmtenpereentef 
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nessespeifonnatleasttenpereentoftheprimeeontraotawardr 

nomieaflydisadmnragedpemonsaremaabletoperformarleasttenpereentof 
rheprimeeontmetawardprbrtorhead¥eHisrng#orbids_n;ays;ag9a1§which 
reguire Lil; the prime contractor subcontract a portion o_f th_e contract t_o_ e_c9; 
nomically disadvantaged small businesses. Each construction contractor bidding 
on a project over $200,000 gr; which this subcontracting,i_s, reguired shall submit 
with the bid a list of the economically disadvantaged small businesses ow-nod 
andoperatedbyseeiallyoreeonomieaflydisadvantagedpersonsthat are pro- 
posed to be utilized on the project with a statement indicating the portion of the 
total bid to be performed by each business. The commissioner shall reject any 
bid to which this subdivision applies that does not contain this information. 
Prime contractors receiving construction contract awards in excess of $200,000 
shall furnish to the commissioner the name of each business owned and oper- 
ated by a socially or economically disadvantaged person or persons or other 
small business that is performing work or supplying supplies and materials on 
the prime contract and the dollar amount of the work performed or to be 
performed or the supplies and materials to be supplied. Once the contract has 
been awarded, the prime contractor must use the soeiall-y and economically 
disadvantaged §_n;a_ll business subcontractors proposed to be utilized on the 
project, unless the subcontractors are unable to perform in accordance with the 
award. 

This subdivision does not apply to prime contractors that_are themselves 
economically disadvantaged small businesses owned and operated by soeially or 

disadvantaged persons, as duly certified pursuant to under section 
16B.22. 

Subd: -8: —R—EG9URSE 5139 9511!-IER BUSINESSES: In the event that subdi- 
~dsions+to6donotoperatetoe9&endaeontrsetwwardtoasmaHbusinessthe 

additional state procurements eorresponding in approximate value to the eon- 
traet unable to be awarded pursuant to -1- to 6: 

Subd. 9. PROCUREMENT PROCEDURES. All laws and rules pertaining 
to solicitations, bid evaluations, contract awards, and other procurement matters 
apply equally to procurements designated for small businesses. In the event of 
conflict with other rules, section 16B.18 and rules adopted under it govern, if 
section 16B.18 applies. If it does not apply, sections 16B.19 to 16B.22 and rules 
adopted under those sections govern. 

_Sub_d. 10. APPLICABILITY. This section does not apply to construction 
contracts or contracts for consultant, professional, or technical services pursuant 
to under section 16B.l7 which that are financed in whole or in part with federal 
funds and wlaieh E are subject to federal disadvantaged business enterprise 
regulations. 
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Sec. 4. Minnesota Statutes 1988, section l6B.20, subdivision 2, is amended 
to read: 

Subd. 2. ADVISORY COUNCIL. A small business procurement advisory 
council is created. The council consists of 13 members appointed by the‘com— 
missioner of administration. A chair of the advisory council shall be elected 
from among the members. The appointments are subject to the appointments 
program provided by section 15.0597. .The terms; compensation, and removal 
of members are as provided in section 15.059; but members do not reeei-ve per 

Sec. 5. Minnesota Statutes 1988, section 163.21, is amended to read: 

_ 

16B.21 REPORTS. 
Subdivision 1. COMMISSIONER OF ADMINISTRATION. The commis- 

sioner shall submit an annual report pursuant to section 3.195 to the governor 
and the legislature with a copy to the commissioner of trade and economic 
development indicating the progress being made toward the objectives and goals 
of sections l6B.l.9 to 16B.22 during. the preceding fiscal year. The commission- 
er shall also submit a quarterly report to the small business procurement adviso- 
ry council. ,These reports shall include the following information: 

(1) the total dollar value and number of potential set-aside awards identified 
during this period and the percentage of total state procurement this figure 
reflects; 

(2) the number of small businesses identified by and responding to the 
set-aside 111 business procurement program, the total dollar value and number 
of set-aside E contracts actua_lly_awarded to small businesses with appro- 
pfiatedesignetionastethetotelnumberandvalueofsefiasideeommemmmrded 
to eaeh small business, and the total number of small businesses that were 
awarded set-aside @ ii contracts; 

(3) the total dollar value and_ number of contracts awarded to economically 
disadvantaged small businesses owned and operated by eeoaemieally or seeially 
disadvantaged persons pursuant to each bidding process authorized by section 
1613.19, subdivision 5; the total number and value of these contracts awarded to 
each economically disadvantaged small business and to each category of eco- 
nomically or soeial-ly disadvantaged persons as defined by seet-ion 645445 and 
ageney rules srgfl business, and the percentages of the total state procurements 
the figuresoftotaldollerval-ueandthenumberofeontreetsawardedbyeaeh 

(4)foreaehset-asideorpfefereneeeentmetawerdedtoesmeflbusinessfihe 

(69thenemberofeen+metswhiehweredesigaatedandsetesidepursuanHo 
see%ion+6BA-9butwhiehwerenotewardedtoasmeHbusiness;+heesthnated 
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tetalddlarvdueefthesemvardsgthebwestefiererbideneaehefrheseawards 
medebythesmaflbusimsgandrhepfieeatm-hiehrheseeemmemwewawuréed 
pursuanttetehenermalpreeurementpreeeelures: 

The information required by paragraphs (1) and (2) must be presented on a 
statewide basis and also broken down by geographic regions within the state. 

Subd. 2. COMMISSIONER OF TRADE AND ECONOMIC DEVELOP- 
MENT. The commissioner of trade and economic development shall submit an 
annual report to the governor and the legislature pursuant to section 3.195 with 
a copy to the commissioner of administration. This report shall include the 
following information: 

(1) the efforts undertaken to publicize the provisions of the set-aside small 
business procurement program during the preceding fiscal year; 

(2) the efforts undertaken to identify economically disadvantaged small bus- 
inessesineludingrhewewmdendeperamdbyseeiallyereeenemieallydiseé 
ventaged persons; and the efforts undertaken to encourage participation in the 
set-aside l_9_i_c1 preference program; 

(3) the efforts undertaken by the commissioner to remedy the inability of 
small businesses to perform on potential set-aside g other contract awards; and 

(4) the commissioner’s recommendations for strengthening the set-aside pre- 
grem small business and economically disadvantaged small business procure- 
ment program and delivery of services to small businesses. 

Sec. 6. Minnesota Statutes 1988, section l6B.22, is amended to read: 

l6B.22 ELIGIBILITY; RULES. 
Subdivision 1. ELIGIBILITY. A small business certified _a_s ewrred and 

eperated by seeially er economically disadvantaged under section 645.445, _su_b; 
division 5 clause (1) g‘ Q), persons is eligible to participate under the require- 
ments of sections l6B.l9 to l6B.22 for a maximum of five years from the date 
of receipt of the first set-aside award under Es program and after that period is 
not eligible to participate for another five years. A small business that received 
its§rs%sebasideawardmew%hanfiveyearsbe£emJuly47+98§isnetdigiblete 
pai*rieipateferfi¥eyeersa£terJuly4—,4-985: 1I1laefive—yearmax-imumdeesnet 
apply to sheltered werlesheps and werle aet-i-vit~y pregame: Q economically 
g_i§_advantpggc_l small business _i§ n_o’c eligible tp participate i_n t_lli§ program 

Q) fig owner 9_f ’th_e business E previously participated _i_p jt_h§_ program 
gig _t_l_1_e business exceeded tm time limit specified ip section 645.445, subdivi- 
sion _5_, clause Q) g gs subdivision. 

Q) The business hag exceeded glgp time limit specified Q section 645.445, 
subdivision §_, clause (4) 9; this subdivision, and E been renamed, restruc- 
tured, Q otherwise reorganized. 
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Subd. 2. RULES. (a) The commissioner shall adopt by rule additional 
standards and procedures for certifying that small businesses and economically 
disadvantaged small businesses owned and operated by soeiel-ly or eeonorn-ieally 
disedya-rrteged persons are eligible to participate under the requirements of sec- 
tions 16B.19 to 16B.22. The commissioner shall adopt by rule standards and 
procedures for hearing appeals and grievances and other rules necessary to carry 
out the duties set forth in sections 16B.19 to 16B.22. 

(b) The commissioner may make rules which exclude or limit the participa- 
tion of nonmanufacturing business, including third-party lessors, brokers, E1: 
chises, jobbers, manufacturers’ representatives, and others from eligibility under 
sections l6B.19 to 16B.22. 

Sec. 7. [l6B.226] CERTIFICATION. 

A business Q i_s certified by th_e commissioner o_f administration a_s _a wig 
business 9_r Q economically disadvantaged small business i_s eligible t_o partici- gm under 1:h_e requirements o_f sections 137.31, 161.321, 471.345, _zg_1g_, i_f certified 
under section 645.445, subdivision Q, clauses Q) t_o (Q1 under section 473.142 
without further certification by th_e contracting agency. Personnel i_n state ggeg @ currently involved i_n certifying 1% businesses 3 reduced according- 
LY.- 

Sec. 8. Minnesota Statutes 1988, section 1l6J .68, subdivision 1, is amended 
to read: 

Subdivision 1. The bureau of small business within the business assistance 
center shall serve as a clearinghouse and referral service for information needed 
by small businesses including those operareé by & soei»a1-ly or economically disad- 
vantaged person small businesses. 

Sec. 9. Minnesota Statutes 1988,Asection 136.27, is amended to read: 

136.27 CAPITAL PROJECTS BIDDING PROCEDURES. 
In awarding contracts for capital projects under section l6B.09, the board 

must consider the documentation provided by the bidders regarding their qualificat- 
ions including evidence of having successfully completed similar work, or deliv- 
ering services or products comparable to that being requested. The board shall 
‘formulate procedures to administer this section which include practices that will 
assist in the economic development of small businesses and small businesses 
owned and operated by socially or eeeaornieelly éissdyarrtageel persons 
ically disadvantag_e_(_i_ small businesses. 

Sec. 10. Minnesota Statutes 1988, section 136.72, is amended to read: 

136.72 CAPITAL PROJECTS BIDDING PROCEDURES. 
In awarding contracts for capital projects under section 16B.O9, the state 

board for community colleges shall consider the documentation provided by the 
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